known to the employer. If the employee provides informed consent that his or her status may be disclosed to the employer, the employer must keep that information confidential unless the employee consents to that information being made known to co-employees. These disclosures should take place with the necessary counselling and training exercises. (July 2001) state that no doctor is obliged to disclose his or her HIV status to an employer or co-employee. Infected doctors may continue to practise, but have to seek counselling and advice so as to adjust their professional activities to protect their patients. In general, only scientifically justifiable restrictions will be permissible. Some aspects of medical training may be sensitive for HIV-positive medical students and doctors. Medical schools and facilities are currently attempting to address this issue so as to balance the rights of people to choose a profession with the rights of patients. The HPCSA has suggested that medical academic institutions should designate an appropriate and professional counselling service. Court. South African National Defence Force members are not covered by most of the employment legislation. However, the Constitutional Court ruled in 1998 that they Section 7 of the Employment Equity Act prohibits the medical testing of employees and job applicants. This may only be done if the consent of the Labour Court has been obtained in this regard. The only case that has, up to now, dealt with this issue, reaffirmed the fact that testing at the request of an employer may only be conducted with the informed consent of each individual employee. This means that no employer may force an employee or job applicant to undergo an HIV test.
The Employment Equity Act of 1998 prohibits unfair discrimination against employees based on their HIV status.
In the recent case of Hoffman v. South African Airways (2000 (11) BCLR 1235 (CC)) the South African Constitutional Court found the discrimination against an HIV-positive prospective employee to be unfair. The Court took notice of the employee's CD4 count, his actual ability to do the work and whether he would be able to take necessary medication for fiights to African countries. The Court rejected arguments that passengers would feel uncomfortable with an HIV-positive flight attendant. It also rejected arguments that many other airlines have similar discriminatory policies, stating that discrimination elsewhere in the world cannot be used as ajustification for unconstitutional behaviour in South Africa. Furthermore, this case means that refusal to retain an HIV-positive employee will be unlawful. Dismissal based on a person's HIV status constitutes a prima facie unfair dismissal In terms of the Labour Relations Act of 1995. Employees should also have access to medical aid schemes that must provide a minimum benefit to people living with HIV/AIDS. Although an employee does not have to disclose his or her HIV status to the medical aid. extra medical cover may be provided for in terms of special HIV programmes and it would benefit the patient to disclose that information to the fund. The patient/employee should disclose this fact rather than the medical practitioner to prevent legal action or complaints of breach of confidentiality.
EMPLOYMENT-RELATED HIV TESTING SOME CONSIDERATIONS
. have a constitutional right to fair labour practices. which would include those in relation to HIV.
